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hinder, delay or defraud." This disjunctive construction of the two pro- 
visions supports the minority view. Any construction which gives effect to 
every portion of the act is preferable to one which renders any portion nuga- 
tory and the majority opinion seems therefore to be well considered. 

Banks and Banking— Subagent — Coixbction.— Plaintiff took a draft 
on a St. Louis bank for $1000 to the South Side Savings Bank in Milwaukee, 
and left it for collection, indorsing it in blank. Plaintiff had no account with 
the Milwaukee bank, and was told to return in a few days for the money. 
The Milwaukee bank sent the draft with others to defendant bank in Chicago. 
The latter had no notice that the former held the draft for collection only. 
Defendant was the regular Chicago correspondent of the Milwaukee bank, 
and they kept a mutual account with each other. Defendant collected the draft 
through its St. Louis agent, and on July 22, 1893, being apprised of the col- 
lection of the draft, placed the amount thereof to the credit of the Milwaukee 
bank. At the time, the account of the latter with the defendant was over- 
drawn to the amount of $4724.06. Shortly' afterwards defendant honored a 
draft of the Milwaukee bank for $10,000. Later in the day it was informed 
of the insolvency of the Milwaukee bank, which did not open its doors for 
business on that day. Plaintiff went to the Milwaukee bank to get the pro- 
ceeds of the draft, but found the doors closed, and has never received pay- 
ment of the draft. Before bringing this action, she demanded of defendant 
the proceeds of the draft, and was refused payment. She now brings 
assumpsit for the amount of draft with interest. Held, that the Milwaukee 
bank was the prima facie owner of the draft, and that defendant had a right 
to apply the proceeds thereof to the reduction of the overdraft of the Mil- 
waukee bank before learning of its insolvency. American Exchange National 
Bank v. Theummler (1902), 195 111. 90, 58 L. R. A. 51. 

There is considerable conflict in the decisions as to whether or not nego- 
tiable paper indorsed in blank, may be retained by the subagent to be 
applied upon the account of the one that transmitted the paper to it. The 
courts of Massachusetts, Colorado, and Illinois, and the United States 
courts, hold that the subagent may retain such paper and apply it to the 
reduction of the pre-existing indebtedness of the remitter, if such subagent 
had no notice of its correspondent's want of title. Bank of the Metropolis v. 
New England Bank, 42 V. S. 1 How. 234, 11 L. ed. 115; s. C. 47 IT. S. 6 
How. 212, 12 L. ed. 409; Woody. Bank, 129 Mass. 358; Wyman v. Bank, 

5 Colo. 30, 40 Amer. Rep. 133; Vickery v. State Savings Ass'n, 21 Fed. Rep. 
773; Morris v. Preston, 93 111. 215; Doffelt v. Bank, 175 111. 432, 51 N. E. 
753; National Bank v. Armstrong, 148 U. S. 50, 37 L. ed. 363, 13 Sup. Ct. 
Rep. 533. Mr. Chief Justice Taney, in Bank of the Metropolis v. New Eng- 
land Bank, supra, a case exactly parallel with the present one, said: "If an 
advance of money had been made upon this paper to the Commonwealth Bank, 
the right to retain for that amount would hardly be disputed. We do not 
perceive any difference in principle between an advance of money and a bal- 
ance suffered to remain upon the faith of these mutual dealings." Sweeney? . 
Easter, 68 U. S. 1 Wall. 166, 17 L. ed. 681, is sometimes cited as opposed, to 
this doctrine, but the decision in that case turned upon the effect, as notice, 
of the words "for collection," indorsed upon the negotiable paper. The other 
line of authorities holds that a bank to which the paper is sent as subagent 
can acquire no better title to it than its correspondent had, unless it makes 
future advances or extends existing credit upon the faith of the paper so 
received. The courts supporting this view are those of New York, Pennsyl- 
vania, Missouri, Connecticut and Maryland. Lawrence v. Stoningion Bank, 

6 Conn. 521, McBride v. Partners' Bank, 26 N. Y. 450; Stark v. Bank, 41 
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Hun. 506; Hacketty. Reynolds, 114 Pa. 328; Millikin v. Shafleigh, 36 Mo. 
596, 88 Am. Dec. 171; Miller v. Bank, 30 Md. 392; note 32 L. R. A. 721. It 
would seem, however, that when the owner of the paper has indorsed it in 
blank, and so prima facie transferred the ownership thereof, the better rea- 
soning is with the view taken by the Illinois and United States courts. Of 
course, as in the present case, this view will sometimes work great hardship; 
but the owner of such paper always has it in his power, by means of a 
restrictive indorsement, to protect himself in his ownership. 

Conflict of Laws — Married Wombn — Note Made in One State but 
Payable in Another.— Defendant, a married woman residing in Tennessee, 
signed with her husband and another, in Tennessee, a note to the plaintiff, a 
bank located in Ohio, payable at its banking house. The note so executed 
was sent by mail from Tennessee to the Ohio bank to renew another note 
executed under like circumstances. A married woman in Ohio could bind 
herself by such a contract, but such a contract was voidable if executed by a 
married woman in Tennessee. In an action brought by the holder in the 
Tennessee courts, Held, that no recovery could be had against this defend- 
ant. First National Bank of Geneva v. Shaw (1902), — Tenn.— , 70 S. W. 
Rep. 807. 

The court held that the note was to be regarded as an Ohio contract, 
citing Armstrongs. Best, 112 N. C. 59, 17 S. E. 14, 25 L. R. A. 188, 34 Am. 
St. Rep. 473; Milliken v. Pratt, 125 Mass. 374, 28 Am. Rep. 241; Hall v. 
Cordell, 142 U. S. 116, 12 Sup. Ct. Rep. 154, 35 L. ed. 956; Hubble v. Im- 
provement Co., 95 Tenn. 585, 32 S. W. 956. It held further, however, that 
the courts of Tennessee would not enforce against a resident of Tennessee a 
contract which would not be enforceable if made and delivered in that state, 
citing some portions of Milliken v. Pratt, supra ; Bank -v. Walker, 14 Lea 
(Tenn.) 299; Pearl v. Hansborough, 9 Humph. (Tenn.) 426. In Millikenv. 
Pratt, supra, the action was sustained, though in that case it appeared that 
the law of the forum had been changed since the contract was made and 
before the action was brought, so that the liability was consistent with the 
present policy of the state. The court of errors and appeals of New Jersey 
has also sustained the action against a New Jersey defendant in Thompson v. 
7aylor,66 N. J. L. 253, 49 Atl. 544, 54 L. R. A. 585. To like effect is Phoenix 
Ins. Co. v. Simons, 52 Mo. App. 357. Notwithstanding these cases, however 
the true view seems to be that of the Tennessee court, i. e. , that the comity of 
states does not require or sanction the enforcement by the courts of the 
domicile of contracts authorized by the laws of another state but opposed to 
the settled policy of the state of domicile. 

Conflict op Laws — Married Woman — Note Made in One State, 
Payable in Another, and Action Brought in the Third.— Action was 
brought upon a promissory note made in Alabama, by the defendants, Chap- 
man, Reynolds & Company, a co-partnership. Elizabeth J. Chapman was 
the wife of W. P. Chapman who was a member of the firm. She signed the 
note in question which was made payable at the Union National Bank, 
Chicago, 111., at the request of her husband as surety for the firm; and while 
it was the intention of the firm that the note should be negotiated and dis- 
counted in the state of Illinois, she did not know of such intention, except 
from what appeared on the face of the note. Reynolds, a member of the 
partnership and the payee therein named, took the note to Chicago and 
negotiated it for the purpose of securing loans. The defendant Elizabeth J. 
Chapman, relied upon th» defense, that she had no capacity to make the 
contract in question, under section 2349 of the Code of 1886 of the state of 



